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Appeal s fromdeci sions of the Mntana Sate Gfice, Bureau of Land
Managenent, decl aring mning clai ns abandoned and void for failure to pay
mni ng cl ai mnai ntenance fees. M 23000, et al.

MNfirnmed as nodifi ed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

Wiere a mining clai nrant tenders paynent of mining claim
nai nt enance fees via a check that is later returned by
the bank because of insufficient funds, the effect is
the sane as if the fees are not paid. The fees cannot
be consi dered to have been tinely tendered in the
absence of an acknow edgenent by a bank official that

di shonor of the clainant's check was due to an error on
the part of the bank.

APPEARANCES.  Ednund F. Sheehy, Jr., Esq., Helena, Montana, for Appel | ant.
(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S

Geat Awerican Gl d Gonpany has appeal ed from Deci sions of the Mntana
Sate Gfice, Bureau of Land Managenent (BLN), dated Septenber 19, 1994,
and Qctober 11, 1994, declaring certain unpatented mning clai ns abandoned
and voi d because Appel lant failed to tinely pay the nai ntenance fees for
these clains, as required by section 10101 of the Qmi bus Budget
Reconciliation Act of 1993 (the Act), 30 US C 8§ 28f (1994) and 43 CF. R
88 3833.1-5, 3833.1-6, and 3833.1-7. 1/ Uhder the Act, a $100-per-cla m
nai nt enance fee was required to be filed for each claimon or before August
31, 1994, for the 1995 assessnent year.

Inits Septenber 19, 1994, Decision, BLMdecl ared 173 unpat ent ed
mning clains (MM 23000, et al.) abandoned and void. In an Cctober 11,
1994, Notice, BLMvacated its Decision as to 13 of those clai ns (MM 76479
through MMC 76491). n the sane date, it issued a Decision declaring an

1/ Appel lant al so requested stays of both BLMDecisions. By Oders dated
CQt. 26 and Dec. 27, 1994, the Board granted the petitions for stay.
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addi tional mning cla m(MC 11138) abandoned and void. 2/ The sum of
BLMs adj udications, therefore, was to declare 161 clai ns abandoned and
void. 3/

Inits Decisions, BLMstates that it recei ved Appel | ant' s check Nb.
162, in the amount of $19, 700, dated August 27, 1994, on August 31, 1994,
but that the check was returned by NationsBank of Tennessee on Septenber 8,
1994, narked "RETURNED | NSUFFI A BENT FUNDS. " The BLM decl ared the cl ai ns
abandoned and voi d because the nai nt enance fee was not tinely received by
August 31, 1994, as required by the Act and regul ati ons.

Appel | ant contends on appeal that the bank erred in dishonoring its
check and that for this reason the clai ns shoul d not have been decl ared
abandoned and void. Appellant asserts that the bank "erroneously tried to
process [check No. 162] through the wong account and not through the
account on whi ch the check was issued.” (Notice of Appeal at 2.)

Appel lant also refers to 43 CF. R 8 3833.1-3(a), which provides in
pertinent part, that "[a] check or negotiable instrument * * * for which
paynent is not honored by the issuing authority, and such refusal is not an
error of the issuing authority, wll be deened to be a nonpaynent of the
charges or fees for which the check or negotiable instrunent * * * was
tendered.” Appellant contends the regul ation is not applicabl e because the
bank erred.

Appel lant further contends that this Board' s decision in Hinor D
O Rourke, 130 IBLA 87 (1994), which held that paynent of mining cla m
rental fees by a check that is |ater dishonored by the bank on which it is
drawn does not constitute paynent of those fees, 1s inapplicable because it
was issued prior to the publication of 43 CF. R § 3833.1-3 on August 30,
1994, and, in the present case, "dishonor of the check was sol el y through
the fault of the financial institution.”™ (Notice of Appeal at 4.)

Fnally, Appellant notes that in discussions wth BLM "the Mntana
Sate Gfice was clearly nade aware of the fact that the error here
occurred on the part of the bank.” (Notice of Appeal at 5.)

The record in this case does not support Appellant's allegations. The
case record contai ns copi es of several letters to BLMfroman assi st ant
vi ce-presi dent of NationsBank, Knoxville, Tennessee. These letters are in
reference to Appel l ant's account No. 3101056475, stating that Appellant's

2/ The BLMs Qct. 11, 1994, Decision actually addressed two clains, MMC
11138 and MMC 99175. However, by its Decision of Sept. 19, 1994, BLM had
al ready adj udi cated MMC 99175 abandoned and void. See "Exhibit A' to that
Deci si on.

3/ Those clains, which are at issue inthis appeal, are: ML 11138, MC
23000, MMC 23416- MC 23419, MVC 37180, MVC 37181, MMC 66363- MC 66374, MVC
71266- MC 71270, MVC 76492- MC 76502, MMC 83258- 83277, MMC 99175, MMC
100190, MMC 107492, MMC 119953- MC 119955, MMC 119957- 119964, MMC 124873,
MVC 124874, MMC 125327- MC 125354, MMC 151190- MC 151220, MMC 156377, and
MVC 165840- MMC 165867.
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check No. 162 in the anount of $19, 700 was returned due to a deposit being
nade into anot her account in error and that at the tine the check was
presented for paynent sufficient funds did exist in another account.

The record further contains a docunent styled "Tel ephone Gonfirnation
- Briefing Paper," dated Septenber 23, 1994, nenorializi ng di scussions
bet ween a BLM enpl oyee and WI|iamBrannon of Geat Arerican Gl d Gonpany
concerning the issue of bank error. In that docunent, the BLM enpl oyee
asserts that after explaining to Brannon that the letters fromthe bank did
not indicate that check No. 162 was returned due to bank error, Brannon
"finally admtted that an enpl oyee nade the deposit to the wong account."
The case record contains no further letters fromthe bank.

Qontrary to Appel lant's argunents, the record does not show that check
Nb. 162 was returned due to bank error. The letters fromthe bank's vice-
president indicate that Appellant had at |east two accounts wth the bank
and that the account on which check No. 162 was drawn (3101056475) had
insufficient funds to cover the check at the tine of presentnent.
Appel lant' s assertion that the bank attenpted to process the check "through
the wong account™ is not supported by the record.

[1] In Hinor ORourke, supra, at 88-89, we observed that
"[1]ongstandi ng Departnental precedent is clear that submssion of a check
that is not honored by the bank does not constitute paynent.” See al so
NT.M, Inc., 128 IBLA 77, 80 (1993); Twin Acrow Inc., 118 IBLA 55, 58
(1991). These Decisions are consistent wth the regulation at 43 CF. R §
3833.1-3(a), referenced by Appellant, which is, in essence, a codification
of that policy. The fact that the cited Decisions were issued before the
regul ati on was publ i shed does not render those Decisions inapplicable. n
the contrary, they are clearly on point and support our affirnmance of BLMs
action herein. Thus, in the absence of an acknow edgnent of error by a
bank official, the rule is that a check that is dishonored by the bank on
which it is drawn does not constitute paynent of the underlying obligation
for whichit is tendered. See Gy L. Garter (Oh Reconsideration), 132
| BLA 46, 47 (1995).

The BLMdecl ared these cl ai ns abandoned and void. However, under 43
CFR 8 3833.4(a)(2), the failure to pay the nai ntenance fee or file the
wai ver certification wthin the tine prescribed does not constitute an
abandonnent of the clains; instead, such a failure "shall be deened
conclusively to constitute a forfeiture” of the clains. Accordingly, under
the Act and inpl enenting regul ation the clains in question are deened
forfeited.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare affirned as nodifi ed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes P. Terry
Admini strative Judge
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